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al{ aaf z arft srar sriits sra mar ? as g 3mar vf zuenfenrf ft aarg • ier 3rf@rant pt
3r8tea zur gntrur ma mgr a ar&t

Any person a aggrievea by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

qldlqr grtervr 3mrlaa
Revision application to Government of India :

(1) trsn zrca 3rf@Ru, 1994 # err raa fa agarmia tr arr atu-arr 7era vvg£
siafa grtrur am7aa 3f) fr, 4laal, R +in1ca, 7uq Rm, q)en #if5c, taa tu 'ITTA. mR llrf. { Rc
: 110001 cm- ctl" i:;iRT~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

. proviso to sub-section (1) of Section-35 ibid :

(ii) mG ,m;r ctl" mm +lflwf -;j \j'jq ft nfala fa#t uer qr in alum m fcntli ~ ~ ~
arvgrmmm a urra g mf ii. m fa0ft usrar zar Tuera a faft aoranm f2aft qusrI iital ,fhu #
tr gt '
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) a # ae fa@ g arqtfaff ma u zI # faff writ zyca a4 mG3I
z a Rdmi it aa a are fat zrg znr r?grRuff ?I

(b)

(c)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

aft zrca mr raa fag f@ ma aa (aura a per at) Rafa au ·n1 HT &tl

In cas_e of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .

3ifaTa alna grea # :r@R fGg sit sq@l #fee a 6 { ? sthzrr wit z en "C[cf
mi, cFi~ 3WJcR'f. ~ cFi mxr -crffeef err "W1l! -q-q m mq B fcrro~ (.=r.2) 1998 'cITT"T 109 mxr
frga fag ·rg &

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order 0
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(4) 84ha snra zrca (rft) Rzmra41, zoo1 Rm o # oiaf« Rafe qua in gy--s i at vii i,
me;cr 31mf * >lftr 31mf me;cr~ "ff cll<=r m ftq-met vi aft am2 a at-at ufai # er
fr am)ea fan uraraR I \fficfi er ult z. t qnfhf if'nr 35-z Reiff# cfi :r@R
cfi ~ cfi x=ITl?.T it3TR-6 'clIBR c#r >iftr 'lft ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under.
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~~ cfi ml?.T ei ica ya alut a aaa a zh at sq1 2oo/- #tu 11 c#r urrq
3tR uei via zm va car unar st at 1 ooo;- c#r m :rmR c#r urrq 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

@lr zycn, tunr zrca vi hara or4t#tu nraf@ravr # >lftr 311frc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) h€tu war<a zrca rf,fa, 1944 #l err s--4/3s--< a siavf

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(no) sqaRfaa 4Ra 2 (1) a i a; 31gar srcar #it 3r4ta, r@hat # rr «tar zrca, tz
area zgca ya hara or4l4tr =nzarf@raw (free) #l uf 2tr flat, 3aarar i it-20, I
#ea grRqza qr,lug, aruj TT, 37T<1al«-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal). Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of.Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf s arr i a{ r nrii arr sh & at u@la qa it fg #) r grarsf
±r a fhzu unt aeg <a au zha g; sf fa far u&t arf aa a fu zqnferf 3rfl4ta
nf@rawrat ya rat zu atrnl t va 3naaa fan uar &j

(4)

(5)

(6)

In case of the order covers a number of order-in-Original; fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

urn1ca gyca srf@fr 497o zqm wig)fer 61 3rgqfr-1 a aifa feifRa fag 3r3a sad ma a
ge 3mr?gr zenfenf fufu If@erark k sat i u2ta 6l ya ,R u .6.so ht a urn1zu yea
fea amt ±hr aRgt
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gr 3it ii@r mai at firv a4 ara Raii #t 3it ft ezn 3naff fan ult ? ut ft zyco,
aha surd ycan vi hara a4l#ta nznf@raw (araffafe1) fr1, 1o82 ffe ?t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

#tr yen, #r ala yeas y hara 374l#ta nrnf@raw1 (Rre), uR an4h a m #
a4car #iaT (Demand) i:rcf <is (Penalty) ql 1o% qa sran aar 3far4 ?k 1 zrif#, 3@aaar q Ga 1o

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Sectiqn 86 of the Finance Act,
1994)

kc4r3gl grea3itearah3iriia, en@@ta "aacr #Rt ;i,i"ar"(Dnty Demanded) -
3 +

( i) (Section) is1iDha feffa rf@r;
(ii) fzararrhr±z#fezuf@;

(iii) adz 4fz fa:Rra:TT4 rqar6 aazaeruf.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the.
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

3Tar a v 3r4h ufrawr ah mar szi rs 3rrar srca z av Ralf@a zt at air fz n areas #3 3 2

10% aprarur 'CJ't 3it szi ±aa avg Raafa pt aa c;os c);' 10% ea1arr #t sra el
In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute." .· 

i .
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ORDER-IN-APPEAL

This is a departmental appeal tiled by Assistant Commissioner. Central Excise.

Division I, Ahmedabad-I. on the basis of authorization granted by the Commissioner or Central

Excise, hmedabad-I, vide Review order No. 10/2016-17 dated 5.1.2017. The departmental

appeal is filed against OIO No. ACH /Div-II/2016-17 dated 24.10.2016 issued by the Assistant

Commis ioner, Central Excise. Division II, Ahmedabad-I. [in short - adjudicating authority ] in

the case of M/s. Ushanti Colorchem Pvt. Ltd .. Plot No. 88/8. Phase-I. GIDC. Vatwa.

Ahmeda ad- 382 445 [hereinafter referred to as ·Ushanti].

0

Briefly, the facts are that based on a CERA objection that MIs. Ushanti had

availed ENVAT credit of service tax paid on transportation charges involved in the clenram:c

of waste sludge i.e. hazardous waste from the factory during the period from 2008-09 1to 2013-14

a show ause notice dated 26.10.2015 was issued to demanding interalia that the CENVAl

credit o Rs. 67072/- be disallowed; that interest be recovered. The notice further proposed

penalty n MIs. Ushanti under Rule 15(2) of the CENVAT Credit Rules 2004 read with Section

1 IAC(l)(c) of the Central Excise Act. 1944. This notice was adjudicated vide IO dated

24. 10.2 16, wherein the adjudicating authority set aside the notice and held that the credit

availed was admissible. However, vide the aforementioned Review order dated 5.1.2017. the

impugn d 010 was reviewed and this appeal is tiled on the below mentioned grounds:

• hat the impugned OIO is contrary to law. judicial discipline as laid down in the case or
!spat Industries [2015(324) ELT 670(SC)]:

• that in the aforementioned decision of the Hon 'ble Supreme Court, service tax paid on
outward freight and other expenses incurred for transportation of final product from the
factory of manufacture to the place of buyer will not be available.

2.

Personal hearing in respect of this departmental appeal was held on 13.9.2017.

wherei 1 Shri Minku Gandhi. Managing Director or Mis. Ushanti. appeared before me and

explain ed the case. He also submitted their cross objections wherein the the following avermens

were raised:

0

• that the GTA service was used in connection with disposal and treatment of hazardous
waste in compliance to the provisions or pollution control and direction of the
Honourable High Court of Gujarat for processing the effluent in common effluent
treatmentplant;

• that they wish to rely on the case of Murugappa Morgan Thermal Ceramies Limited
[2014(33) STR-181], Hindustan Zinc [2013(30) STR 3241:

• that there is a nexus between manufacture of final product and GTA ser ice:
• that in the case law relied upon in the departmental appeal viz. Ispat Industries

[2015(324) ELT 670(SC)] the issue was with regard to place of removal: that the reliance
on the said case law is not applicable:

• that the definition of input service includes outward transportation upto the place or
removal. However. in the case of M/s. Ushanti the transportation service was not used
either as inward transportation or outward transportation. The transportation service was
used in relation the manufacture of linal product covered under Ruic 2(l)(ii) ot'C..-CR:

• that service of transportation was used in relation to manufacture of final product and not
as inward transportation or outward transportation:

• that hazardous material sent for treatment cannot be construed as transportation Ol (T
finished goods or outward transportation: 4ti._

\
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'• that amount paid for effluent treatment cannot be construed as GTA service: that in their
books the expenses have been shown as 'pollusion expenses (sic).

I have gone through the facts of the case. the grounds in the departmental appeal

and the arguments raised during the course of personal hearing.

5. The issue to be decided by me is whether M/s. Ushanti is eligible for CENVAT

credit availed on Service tax paid on services of' Goods Transport Agency on transportation

charges involved in the clearance of waste/sludge i.e. hazardous waste. from the factory.

6.

grounds that:

The credit was allowed by the adjudicating authority in his impugned OIO on the

0
7.

• GTA service was received by the appellant on disposal and treatment of hazardous waste was in
connection with the provisions of Pollution Control and the directions or the I lon·ble I ligh
Court ofGujarat;

• that the definition of input service would cover not only the services which arc direct I) essential
for manufacturing operation but would also cover the services which are indirectly essential for
manufacturing operation like the services required for compliance with the statutory provisions
in the instant case the Gujarat Pollution Control Board:

• the issue is already covered in the decision or the I lon·ble Tribunal in the case of Murugappa
Morgan[20 14(33) STR 18] and Hindustan Zinc 12013(30) STR 32-11 and the judgement of the
Hon'ble Supreme Court in the case or IFCO I 1996(86) ELT 177].

I have carefully gone through the Review order dated 5.1.2017 wherein the only

ground raised against the impugned OIO allowing the CENVAT eredit is that the adjudicating

authority did not follow judicial discipline since the I lon'blc Supreme Court in the case of spat

Industries [2015(324) ELT 670] had held that the service tax on outward freight and other expenses

incurred for transportation of final product from factory of manufacture to place of buyer. will

not be available.

8. I have gone through the aforeml:!ntiorn;d case. The question to be decided before

0 the Hon'ble Apex Court was as mentioned below [extracts of para I]

The issue involved in the present appeal is whether. by virtue of a transit insurance policy in the
name of the manufacturer, excise duty is liable to be recovered on freight charges incurredfor
transportation of goods from the factory gate to the buyer's premises, treating the huer's
premises as the place of removal.

I find that the Apex Court in the said case was dealing with the valuation dispute covering two

periods viz. period from 28-9-1996 to 30-6-2000 and period 1-7-2000 to 31-3-2003. when

Section 4 of the Central Excise Act. 1944. underwent amendments. Paras 12 10 17 deal or the

said order, deals with Section 4 as it was during the period from 28.8.1996 t0 30.6.2000. The

consequent paras deal with the amended Section 4 of the Central Excise Act. 1944. II is

therefore. not understood as to how para I6 and 17 would be· applicable to the present dispute.

which is related to availment of CENVAT credit. even if' the analogy attempted to be drawn is

related to place of removal. which was amended post 1.7.2000. Further. nowhere docs the said

judgement state that service tax paid on outward freight. and other expenses incurred ror

transportation of final product from factory or manufacturer to place or buyer' will not be
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available. In-fact. even the facts of the case. arc distinct. Hence. the reliance placed ot the said

case by the department in its review order is not legally tenable.

9. Moreover. I find that the adjudicating authority has relied upon three judgements to

arrive at his findings viz Murugappa Morgan[2014(33) STR 18I and Hindustan Zine [201330)

STR 324] and the Supreme Court judgement in the case of 1FCO [1996(86) ELT 177]. None or
the cases have been distinguished in the departmental review order/appeal.

10. In view of the foregoing. as no other grounds have been raised in the deparunental

appeal other than the reliance on the judgement in the case of Ispat Industries. supra. I do nut

find any merit in the departmental appeal and hence the same is rejected.

11.
11.

3741aaa arr a Rt a{ 3r4 a f@qzru 3qt#a ah fan snrar &l
The appeal filed by the department stands disposed or in above terms.

±@wry2?
(3mr gi#)

#a a 3rzr#a (3r4lee).:,

Date: .09.2017

Attested

%(Vino pykose)
Sup ·intendent,
Central Tax(Appeals).
Ahmedabad.

By RPAD.

To,

Mis. Ushanti Colorchem Pvt. Ltd ..
Plot No. 88/8, Phase-I. GIDC. Vatwa.
Ahmedabad- 382 445.

Copy to:

I. The Chief Commissioner. Central Tax. Ahmedabad Zone .
2. The Principal Commissioner. Central Tax. /\hmedabad-1.
3. The Deputy/Assistant Commissioner. Central Tax. Division-II. Ahmeclabad-1.
4The Assistant Commissioner, System, Central Tax. Ahmedabad-I.

\\/'S. Guard File.
6. P.A.


